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THE BRIBERY COMMISSIONER, Appellant,
and P. RANASINGHIE, Respondent

Privy Councit ArreaL No. 20 or 1963

8. ¢! 4 j08—Bribery Pribwnel Case $51E, L7260

Clonstitutional law—Bribery Tribunal—Persons composing the Tribunal—Invalidity

of their appeintment otherwise than by the Judicial Service Commission—
“ Judicial officer "—Ameadment or repeal of alterable provisions in the Cons-
titution of Ceylon—Jurisdiction of the Courts to look beliind the amending Act
to see if # was validly passed—Requircment of Speaker’s certificate—Voling
and legistative power of Parliament—2Dribery Act (Cap 26}, as amended by
Bribery (Amendment) Act No 40 of 1938, ss. 2 (1), 41, 42, d5—Courts Ordi-
nance (Cap. 6), 8. 3—Ceylon (Constitution) Order in Council, 1946, ss. 3 (1),
18, 29 (1) (2) (3) (4), 52, 83 (1), 55 (1) (5), 56.

The methed prescribed by scetion 41 of the Bribery Act (ns amonded by
section 24 of the Bribery Amendment Act No. 40 of 1958) for the appointment
of members of the Panel of the Bribery Tribunal otherwise than by the Judicial
Seryico Commission is in confiict with section 55 (1) of the Ceylon (Constitution)
Order in Couneil, 1946, which provides that *‘the appointment, transfor,
diseiplinary control of judicial officers is hereby vested in the Judicial Service
Corumission . And inesinuel ns tho Bribory Amendmont Aot of 1958, whioh
introduced tho mode of umubintmcnt of a Bribery Tribunal, did not comply
with the procedural requirement imposed by the proviso to subsection (4) of
soction 20 of the Constitution Order in Council regarding such an amendment
of the Constitution, section 41 of the Bribory Act (as pmended) is invalid,
Accordingly, orders wmado Dy a Tribory Tribunal convicting and 3011tuuci.ng'
g person are null and inoperative on the ground that the persons composing
the Bribery Tribunal woro not lawfully appointed to the Tribunal.

Tho words * judicial officers’ in section 55 of tho Constitution are not
applicable exelusivily to judges of tho ordinary Courts reforred lo in
section 3 of the Courts Ordinance,

Whero an Aot of Purlinmoent involvos un nmoendmont of any altorablo pro
vision in the Constitution, the Spoaker's cortificate undor soction 20 (4) of the
Constitution, stating that the number of votes cast in fuvour of the Bill in the
House of Representatives amounted to not loss than two-thirds of the whole
number of Mombers of tho House (ineluding thoso not presout), is an essential
part of the logislative process nccossary for amondment. Tho Courts of law
thercfore have a duty to look for the certificate in order to ascortain whethor
the Constitution has been validly amended. Stalutory provisions enabling the
subsoguent roprint of nn Aok cannot validate an invalid Act.

Who fuob think the oeighnad Bedbory Aol ol 1ol Towd o [e p oortiilonto of L-lhn
Speaker dous not huve the counsoquonse that any subsoguont wsendinnet of
that Act is sutomatically franked and does not need & separate cortificate,
Every amsndment of the Consbitution, i_ln whatever Jorm it may be prosented,
neoeds & cortificate under siotion 29 (£).
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The legislutive 1_:m\"or of Parlinment is dorived from section 18 and soction 29
of the Constitution. While section 20 (3) exprossly makes void any Act passed
in respeet of the unaltorable provisions entrenched in section 29 (2), which
shall not be the subject of Gegislation, any Bill which amends or tepeals any
Constitulion in terms of section 20 (4) but does not have
ondorsed on it cortificnto under the hand of the Spoaker is also, even though
it recoives the Royal Assent, invalid and ultrie vires.

other provision in tho

A_PI’E:\L from a judgment of the Supreme Court reported in
(1962) 64 N. L. It. 449,

Neil Lawson, Q.C., with 7. Penneloon, R. K. Handoo, Ralph Milner
and V. 8. A. Pullenayegum, for the Appellant.

E. F. N. Gratiaen, Q.C., with M. P. Solomon, for the Respondent.
Cur. adv. vult.

May 5, 1964. [Delivered by Lorp PEARCE]—

The appellaunt is the Bribery Commissioner of Ceylon on whont lies the
duty of bringing prosecutions before the Bribery Tribunal which was
created by the Bribery Amendment Act 1958. The respondent was
prosceuted for a bribery offence before that Tribunal. It convieted and
sentenced him to a term of imprisonment and a fine, On appoeal the
Supreme Court declared the conviction and orders made against bim
null and inoperative on the ground that the persons composing the
Bribery Tribunal which tricd him were not lawfully appointed to the
Tribunal, In the present case as in some earlier reported cases the
Court took the view that the method of appointing persons to the
Panel from which the Tribunal is drawn offends against an important
sufoguard in the Constitution of Coylon,

The Constitution is contuined in the Ceylon (Constitution) Ovders in
Council 1046 and 1947. There is no need to refer in detail to the
various Acts and Orders that established the independence of Ceylon.
Viscount Radeliffe in Attorney General of Ceylon v. de Livera? said of the
Constitution, ** although there are many variations in matters of detail,
ifs goneral conceptions are secn at once to bo those of a parliamentary
democracy founded on the pattern of the constitutional system of the
Eznihgli J{ingdom 3

The Constitution does not specifically deal with the judicial system
which was established in Ceylon by the Charter of Justice of 1833 and
is dealt with in certain Ordinances, the principal being the Courts Ordi-
nanco Cap. 6. The power and jurisdictien of the Courts are therofore
not. expressly protected by the *Constitutior. But tho importanco of
securing the independence of judges and of maintaining the dividing

1[1963] A. C. 103 at p. 118,
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line between the judiciary and the ekecutive was hppreciated by those
who framed tho constitution. See the Ceylon Report of the Soulbury
(. ;gmm'msion on Constitutional Reform, Appendix I (I) parageaphs 27 and
28 and Appendix I “I) sections 68 and 69" Part 5 of the Corstitution is
headed “ Thoe Bxecutive ¥ and Part 6 The Judicature . Part 6 deals
with the appointmont and dismissul of judges.  Thoe judges of the Supreme
Court are not removable except by the Governor-Goneral on an address
of the Senate and the Houso of Representatives, (section 52). So far
as concerns the judges of lesser rank, section 55 provided that the
appointment, transfer, ‘dismissal and disciplinary control of Judicial
offfeers iy horoby veslod i the Judicisl Servico Commission”, Tho
Commission consists of the Chiol Justice as Chaivman and o judge of
the Suprome Court and ** one other person who shall bo or slall Tavo
been a judgo of the Supreme Court " (section 53(1)), and no Senator or
Member of Parliament shall be appointed. Thus there is sceured a
freedom from political control, and it is & punishable offence to .attempt
directly or indirectly to influence any decision of the Commission
(section 56).

Thoe questions before their Lordships are whether the statutory pro-
visions for the appointment of members of the Panel of the Bribery
Tribunal otherwise than by the Judicial Service Commission conflict
with section 55 of the Constitution, and, if so, whether those provisions
are valid.

Inn 1954 thoe Bribory Act was passod in ovdor to moob o soeinl neod, Tt
gave to the Attorney Goneral or officors authorised by him power to
Jirect and conduct tho investigation of any allegation of bribery, and
certain_powers for securing information and assistance. It there was
a_prima fugle case, ho was empowered to indict offenders who were not
public servants before the ordinary Courts. Offenders who were !n‘ﬂﬁ'
sorvants might either be so indicted or be arraiened before o Board of
iuquil‘y eonstituted from cerbuin Panols to which members wero appointed
by the Governor-General on the widvice of the Prime Ministor, 16
had to decide whether tho accused was guilty wid it could order the
guilty to pay the amount of the bribe as o penalty. A finding of guilt
f'esul‘ui:d in automatic dismissal and certain  disqualifications  and
incapacities.

Tho Bribery Act of 1054 was troated by the logislaturo as coming within
goction 20 (4) of the Constitution which deals with any wnendments
to the Coustitution, and thero was endorsed on the bill, when it was '
presented for the Royal Assent, the nocessary certificate of the Speaker.
That Act also contained a scetion as follows : '

“2, (1) Every provision of this Act which may be in conflict or
inconsistont with ll.!l},;l-hiu;_.; in the Cuylon tConstitution) Ordor in
Council, 1046, shall {6r all purposes and in all respects be us vulid
and effectual as though that provision were ire an Act for the
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amendment of thai Order in Uouncil enacted by Parliament after
complianco  with tho requiremont imposed by the proviso of
subsection (4) of section 29 of that Order in Council,

(2) Where the provisions of this Act_are in conflict or are
~ inconsistent with any other written luw, this Act shall provail.”

In 1058 radical changes wero mado. The Bribery Amondment Act
1058 swept away the Boards of Inquiry which dealt with public servants
and croatod DBribery Tribunals for tho trial of porsons prosccuted for
bribery with power to hear, try, and determine any prosecution for bribery
made against any person before the Tribunal. The Bribery Commigsioner
was brought intc being and was empowered to prosecute persons before
the Tribunal. All the offences of bribery spocified in Part IT of the Act,
punishable withrigorous imprisonment for a term not exceeding seven years
or & fine not exceeding Rs. 5,000 or both became triable by the Tribunal.
Whether the effect was that the offences of bribery under Part 2 of the
Act “ were no longer triable by the Courts » as was said by Sansoni J.
in Senadhira v. The Bribery Commissioner® or that, as is contended by
Mr. Lawson on behalf of the Bribery Clommissioner, the Courts and the
Tribunal have concurrent powers, is immaterial. No doubt, oven if
Mr. Lawson’s contention on his behalf be correct, the practical effect would
be to supersede the Court’s jurisdiction in bribery cases to a large extent.

- A bribery Tribunal, of which there may be any number, is composed of
three membors sclected from a Panel (soction 42). The Panel is composed
of not more than fifteen persons who are appointed fiy the Governor-
General on. the advice of the Minister of Justice (section 41). Tho
Members of the Panel are paid romuneration (section 43).

Mr, Lawson on behalf of the Bribery Commissionor argues that the
members of the Tribunal are not * judicial officers ” and that therefore
their appointment by the executive does not eonflict with the constitu-
fional provision that the appointment of judicial officors is vested in
the Judiciu! Servies Comntission.  Ho buses tho vontention on Lo min
grounds. '

First he argues that the words ™ judicial officers ** only apply to judges of
the ordinary Courts referred to in the Courts Ordinance (Cap. 6), section 3
and do not apply to those excluded from the operation of the section
by the proviso which sets out various other or lesser tribunals, ending
with the words “ or of any special officer or tribunal legally constituted
to try any special caso or class of cases.”” If that argument were sound
it might be open to the executive to appoint whom they chose to sib
on any number of newly created tribunals which might deal with various
aspects of the jurisdiction of the ordinary Courts and thus, by eroding
the Courts’ jurisdiction, render section 55 valueless.

Section 55 (subsection 5) defines the expression “ judicial officer 7 as
meaning the holder of any judicial offico But it doos nob include a judge
of the Suprente Court or & commissioner of Assizo. By section 3 (1) of

1(1961) 63 N. L. R. 313 at 314, ’
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the Constitution © judicial office ¥ means ﬁ.ll‘.y' paild judicial office.
Memborship of the Pancls from which tho Bribory Tribunals are consti-
tuted is expressly reforred to in seclion 41 ol the Bribery Amoendment
Act 1058 as an “office 7. Lach member of the paneél shall, unless he '
viveates  oflice  ewrlior L V(soction 41(2)).  Vaenting “offieo ' i3
also referred to in subscetions 41(4) and 41(6). Both according to the
ordinary meaning of words and according to tho moro prociso tosts
applied by the House of Lords in G. W. L. v Bater® membership of the

Panel is an oflico.

"

Thoir Lordships are nnablo to drw any inferences
from the Courts Act which would affect tho plain meaning of section 55
of the Constitution.

Mr. Lawson’s sccond argument is that although membership of the
Pancl is an oflice, it is not o - judicial 7 office, sineo the members are
paid to beron the Panel and are not paid as members of the Tribunal.
Tho Supreme Court rightly rejected this distinction.  Clearly the members
havo the paid offico of being on the Panel, the functions of tho offico
being the performance of the judicial duties of tho Bribery Tribunal as
and when they are asked to sit.

There is thereforo a plain conflict between section 55 of the Constitution
and section 41 of the Bribery Amendment Act under which the Panel is
appointed. What is thoe effect of this conflict 7 The Supreme Court hag
held that it renders section 41 invalid. Mr, Lawson, however, contends
on bohall of the Bubery Conmmissionor thut, since tho Act has boon

passed by both Houses and reccived the Royal Assent, it is a valid
énactment and has the full force of law, amending the Constitution if
and In 8o far ns nocessary. 1I, he argues, thero has boon a defect m
Eroccdum, that docs not make the Act invalid, since the Coylon Parliament
15 sovereign and had the power to pass it. Nor aro the Courts ablo to
look behind the Aet to seo if it was validly passed.

mn r . .
‘Jhu voting wiid logislutive power of the Coylon Parllumoent o donlt
with in sections 18 and 19 of the Constitution.

% 1.8. Save as otherwise provided in subsection 4 of gection 29 any
question proposed for decision by cither Chamber shall be determined
by a majority of votes of the Senators or Members, as the case may be,
present and voting *’

29 (1) Subject to the provisions of this Order, Parliament shall have

g:lwer to make laws for the peaco order and good government of the
and.

(2) No such law shall—
»
(@) prohibit or reabriol tho freo oxorcise of any roligion,”
1[1922]12 4. C. 1 at 13. .
20—1¢ 18600 (6/04)
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There follow (b), (c) and (4) which set out further entrenched religions and
racial matters, which shall not be the subject of legislation. They
roprosent the solonmn balance of rights botween the citizens of Coylon, the
fundamental conditions on which inter so thoy ageopted the Constitution ;
and these are therefore unalterable under the Constitution.

“(3) Any law made in contravention of subsection (2) of this section
shall to the extent of such contravention be void.

“ (4) In the exercise of its powers under this section, Parliament
may amend or repeal any of the provisions of this Order, or of any
other Order of Her Majesty in Council in its application to the Island.

Provided that no Bill for the amendment or repeal of any of the
provisions of this Order shall be presented for the Royal Assent unless
it has endorsed on it a certificate under the hand of the Speaker that
the number of votes cast in favour thereof in the House of Represen-
tatives amounted to not less than 4wo-thirds of the whole number of
Members of the House (including those not present). '

Every certificate of the Speaker under this subsection shall be
conclusive for all purposes and shall not be questioned in any Court of

law.”

The Bribery Amendment Act 1958 contained no section similar to
soction 2 of the 19564 Act nor did tho bill benr w ovrtificato of tho Spealcor.
There is nothing to show that it was passed by tho necessary two-thirds
majority. If the presence of the certificate is conclusive in favour of
such a majority there is force in the argument that its absence is conclusive
against such a majority. Moreover where an Act imvolves o conflict
with the constitution the certificato is w necessary part of the Act-making
process and its existence must be made apparent.

Pho faet thit the 1968 bill did not huwvo weertifionto and wes not passad
by the necessary majority was not really disputed in the Suprome Court
or before their Lordships’ Board, but it has been argued that' the Court,
when faced with an official copy of an Act of Parliament, cannot eruire
into any procedural matter and cannot now properly consider whether
a cortificate was endorsed on the bill. That argument seems to their
Lordships unsubstantial, and it was rightly rejected by the Supreme
Court. Once it is shown that an Act conflicts with a provision in the
Constitution the certificate is an essential part of the legislative process.
The Court has a duty to see that the Constitution is not infringed and
to preserve it inviolate. Unless therefore there is some Very cogent
reagon for doing s0, the Court must not decline to open its eyes to the
truth, Their Lordships were informed by Counsel that there wers two
duplicate original bills and that after the Royal Assent was added one
original was filed in the Registry whore itewas available to the Court.
It was therefore easy for the Ceurt, withoyt seeking to invade the
mysteries of Parliamentary practice, to ascertain that the bill was not
endorsed with the Speaker’s certificate.

g FE

e 2t o3 .

' times, if such a
“Court would have taken the sensible step of inspecting the original.

i »._-\m : '-.:.'. .ﬂ,-__,-.
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Tho English authorities have taken a narrow view,of the Court’s power
to look behind an authentic copy of tho Act, But in the constitution
of the United Kingdom there is no governing instrument which prescribes
tho law-making powers and the forms which are essential to those
powerH. There was therglore novor such o nocessity o8 arises in the
presont case for the court to take any close (:uguiam_molof the process
of law-making. In Edinburgh Railway Co. v. Wauchope, however, .
Lord Campbell said ** All that a Court of justice can do is to look to
the Parlismentary roll . There seems no reason to doubt that in early
oint could have arison ug arisos in tI : '

In the Sputh Africs.n' case of Harris v. Minister of the Interior?, where
a similar point arose, it appears that the Court itself looked at the bill.
; = = -

L : t1] X

General and ﬁled with the Registrar of this Court bears the following

. o3 .of Parliament’ . . . Moreover the point
on which Fernando J. relied in the Supreme Court seems to their Lord-
ships unanswerable. When the constitution lays down that the Speaker’s
cortificate ghall be conclusive for all purposes and shall not be questioned
in any cowrt of law, it is cloarly intending that Courts of law shall loolk
to the certificate but shall look no further. The Courts therefore have.
o duty to look for the cortificate in ‘order to ascertain whother tho
sonstibution has beon vulidly amended.  Whore the certifiento is nob
appuront, thoro is laoking crsnntinl part of tho pracess nooossary for

amendment.

The argument that by virtue of certain statutory provisions the
subsequent reprint of an Act can validate an invalid Act cannot be
sound. If Parlinment could not mako w bill valid Ly purporling to
enact it, it certainly could not do so by reprinting it, however august
the blessing that it gives to the reprint.

Mr. Lawson furthor contended that since the original Bribery Act of
1054 had on it o cortifionts, wny wmondmont ol U Aot wan automabloally
franked and did not need a certificate. The effect of the argument
would be that serigus inroads into the constitution could bo mado
without the necessary majority provided that they were framed as
amendments to some quite innocuous Act which had borne a certificate.
No authority was cited on this point. Their Lordships feel no doubt
that overy amendmont of the constitution, in whatover form it may be
prosented, needs o certificate under scetion 29 (4). -

There remains the point which is the real substance of t]lEH appeal.
When a Sovereign Parliament has purported to enact a bill and it has
recoived the Royal Assent, is it a valid Act in the course of whese
passing there was procedural defect, or is it an invalid Act which
Parlinment had no power to pass in that manner ?

The strongest argumnent in favour of tho appellunt’s contontion is tho
fact that section 29(3) expfressly makes void any Act passed in respect

1018541) 8 Olark and Finnelly 710 u..!. 785, 1(1052) 2 8. Adgle B 428 at 463,
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of the matters entrenched in and, prohibitéd by section 20 (2), whereas
goction 20 (4) makes no guch provision, but morely couches the prohibition
in procedural terms. ;

The appellant’s argument placed much reliance upon the opinion
of this Board in Mo Cawley v. The King . Just as in that case the
legislature of the then Colony of Queensland was held to have power by
a mere majority vote to pass an Act that was inconsistent with the
provisions of the existing Constitution of the Colony as to the tenure
of judicial office, so, it was said, the legislature of Ceylon had no less a
power to depart from the requirements of a section such ng section 55
of the Order in Couneil, notwithstanding the wording of gection 18 and
gection 29 (4). Their Lordships are satisfied that the attempted analogy
between the two cases is delusive and that Me Cawley's case, so far as
it is material, is in fact opposed to the appellant’s reasoning. In view
of the importance of the matter it is desirable to deal with this argument

in some detail. ‘

In 1859 Queensland had been granted a Constitution in the terms of an
Order in Council made on 6th June of that ycar under powers derived
by Her Majesty from the Imperial Statute, 18 & 19 Vie. C.54. The
Order in Council had set up a legislature for the territory, consisting of
the Queen, a Legislative Council and a Legislative Assembly, and the
law-making power was vested in Her Majesty acting with .the advice
and consent of the Council and Assembly. Any laws could be made.
for the “peace, welfare and good government of the Colony ”, the
phrase habitually employed to denote the plenitude of sovereign legislative
power, even though that power bu confinud to cortain subjects or within
cortain reservations. The Constitution thus establishod placed no
restrictions upon the manner in which or the extent to which the law-
making power could be exercised, either generally or for particular
purposes, except for the provisions then customary as to reservation
and disallowance of bills and a special provision as to the reservation
of any bill which proposed the introduction of the elective principle
into the make up of the Legislative Council. Subject to this the legis-
lature was expressly given full power and authority to alter or repeal
the provisions of the Order in Council ** in the same manner as any
other luws for the good government of the Colony ™. i

The legislature exercised this power in 1867 and puassed what was.
called the Constitution Act of that year. By section 2 of the Act the
legislative body, again the Queen acting with the advice and consent.
of the Council and Assembly, was given or declared to have power to
make laws for the peace, welfare and good government of the Colony
in all cases whatsoever. The only express restriction on this compre-
hepsive power was contained in a later section, section 0, which required
a two-thirds majority of the Council and of the Assembly as a condition
precedent to the validity of legislation altering the constitution of
the Council. As to this Lord Birkenhead 1.0., delivering the Board’s
opinion, remarked “ We observe, therefore, the Legislature in this

1[1920] 4. €. 651.

i
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isolated instance carefully selectjng one special and individual case in
which limitations are imposed upon the power of the Parlinment of
‘Queensland to express and carry out its pulpese in the ordinary way by
a baro majority ” ([1920, A.C. at 712).  This observation was coupled
with the summary statement at page 714; “ The Legislature of Queeﬁs-l :
land is the master of its own household, except so far as its powers have
in special cases been restricted. No such restriction has been established
.and none in fact exists, in such a caso as is raised in the issues now under
.appeal . ' ; '

These passagoes show clearly that the Board in Me Cawley's caso toolk
the view, which commends itself to the Board in the present case, that &
Jlegislature has no power to ignore the conditions of law-making that
.are imposed by the instrument which itself regulates its power to make
law. This restriction exists independently of the question whether the
Legislature Is sovereign, as is the Legislature of Ceylon, or whether the
.Constitution is “ uncontrolled ”, as the Board held the Constitution of
-Queensland to be,  Such a Constitution can indeed bo altered or amended
by the legislature, if the regulating instrument. so provides and if the
terms of those provisions are complied with : and the altoration or
_amondment may include the change or abolition of those very provisions.
But the proposition which is not acceptable is that a legislature, once
.established, has some inherent power derived from the mere fact of its
.establishment to make a valid law by the resolution of a bare majority
which its own constituent instrumont has said shall not be a valid law
unless mado by o different typo of majority or by a different legislative
;process.  And thiy is tho proposition which s in rowlity Involvod In tho
.argument.

It is possible now to state summarily what is the essoutial differonce
‘betweon the McCawley case and this case. There the Legislature
having full power to malke laws by a majorily, except upon one subject:.
that was not in question, passed a law which conflicted with one of the
‘existing terms of its Constitution Act. It was held that this was valid
legislation, since it must be treated as pro fanfo an alteration of the Cons-
titution, which was neither fundamental in the sense of being beyond
-.change nor so constructed as to require any spocial legislative process
to pass upon the topic dealt with., In the present case, on the other
hand, the Legislature has purported to puss a law which, being in condlict
with section 55 of the Order in Council, must Bo treated, it it iz to be
-yalid, as an implied alteration of the econstitutional provisions about
the appointment of judicial officers. Since such alterations, evon if
-express, can only be made by laws which comply with the spocial
legislative procedure laid down in section 29 (4), the Ceylon Legislatuge
hus not got the general power to legislate so as to amenid its Constitution
by ordinary majotity resolutions, such as tho Quounsland Legislature
was found to have under sectian 2 of its Constitution Act, but is rather
in the position, for effecting such amendinents, thaf that Legislature was
held to be in by virtue of its section 9, namely compellod to operate a
:spocial procedure in order to achieve the desired result.
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The cuse of The Attorney-General fm: New South Wales v Trc!fam‘um:l
also needs to be considered. The Constitution Act 1902 of New sSouth
Wales was amended in 1929«by adding section TA to ‘t}:.Lo effect .tha,t; no
bill for abolishing the Logislative Council '(p.r ropeuling 5031_‘10{1(17{?)
should be presented for the Royal A,Stit?nt. until it had becnl:uppx rn.ub ¥
a mojority of electors voting on a submission t-o_ them mt:de mva.t.:cm c‘ta.fnc(;
with the section. Since both the Acts of 1902 and .“0{? Wero _a.t.. 5 .O
the local legislature they were confined, so far .:,r: legis‘hmvu pmmrl \V&B
concornod, by the Colonin] Lows Validity Act l.Htiu.. Wll-]}()l‘li.‘ Junnu;..y;rllg
with the requirements of section TA both. HU}lses. ]_)&B:ifﬂd Bl.li:, respoctive yl
repealing section 7A and abolishing the Legislative Cou:nml‘ T.h@ n.ppen.f
was limited to the questions (see p. 528) © \»‘hut:her lthe Pa.rha..melflt o
New South Wales has power to abolish the Legislative Com:ll.cd oAthc;
state or to alter its constitution or powers or to rape.a.l sccuonh'? ?d
the Constitution Act 1902 except in the mannor provided by the sa:d
section TA 7. In holding that Bills could not 1avsffully.be pmaontod
until the requirements of section 7A had b(:'OI.l comphed. )wth, the Bos_tr :
relied on section 5 of the Colonial Laws Validity Act 18(.):). That soction
provided that “ gvery ropresentative legislature shall in rme,}_)e:m]adz of] the
colony under its jurisdiction have full power‘ 1:31 :lnu.'(ia‘ t;aws.;
respecting the constitution powers and procec}ure of su eglsd fu:a,
provided that such laws shall have been passed in such)maflmer ml (;orrn
as may from time to time be required by any Act of 'l&rhu,n.wnt-: o;, I8
patent, Orders in Council, or Colonial law for the 131:{18 being in .orl'ce
in the Colony . The effvet of soction B ol Lll}n (.]oluuml L'.L.WH .‘{nhd”'};-
Act, which is framed in & manner somewhat sur.nla.r. to section %.} (‘Jf) o
the Ceylon Constitution was that where a legislative power 18 gﬁreln
subject to certain manner and form, t-ha,t. power does not exist 1,11 e?j
and until the manner and form is complied j.wth. Lord‘Sun;k:} .E;uh
(at p. 541) “ A Bill within the scope of subsection 6 of section TA whic

received the Royal Assent withoub having been approved by the electors.

nee with that section would mot be a valid Act of the

in accorda d -. o
It would be ultra vires section o of the Act of 1865 .

legislature.

The careful judgment of Centlivres C.J., with which tho four other-

members of the Appellate Division of South Afrida concurred, in the
caso of Harris v. Minister of the Interior (above) expresses the same
point of view. ' . o

The legislative powerof the Coylon Parliameu.t. is derived from bfumcin 18
aad soction 20 of its Constitution. Section 18 expressl.\: says i):smc as
ot-her\vise. ordered in subsection (4) of section 2‘JI”. buct-f’cm 29 L{1}_} 18
expressed to be ““subject to the provisions of t-}lus Ordc_;r . 'f‘m ;u.n.y.
power under section 20 (4) is expressly subject to J.tz%.:l proviso. lhum' m}u_
in the case of amendment and ropeal of the thnﬂl;lt.ut,mn the Spea.llcr‘ 8
cortificate is & necessary part of the legislative process and any bill

which does not comply with the condition precedent of the_prmfisv, is- )
and remains, even though it rdecives the Royal Assent, invalid and.

1[1032] 4. €. 526,

wllra vires. .
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No question of suv«;ruigl;ty-zu'irsus. A Parlingugnt does not ceasc to be
sovoreign whenever its component mombiers fail to produce among
themselves a requisito majority e.z. whon in {ho case of ordinary legis-
lation the voting is evenly divided or when in the case of legislation to
amend the constitution there is only w bare majority if the. constitution
requires soinething more.  The minority are entitled v ador the Consti-
tution of Ceylon to have no amendment of it"which is not passed by a
two-thirds majority. The limitation thus imposed on some lesser
majority of members does not limit the sovoreign powprs of Parliament
itnolf which oan alwaye, whonovor it choosos, pass tho amendmeont with
the requisito majority. : e, W T

The case of Thambiayah v. Kulasingham?! is authority for the view
that whero invalid parts of the statute which- are wultra wires can
be severed from the rest which is infra vires it is they alone should be-
held invaltd. o -

Their Tordships therefore are in accord with the view so clearly
oxprossed by the Supremo Court *that the orders mado ugainst tho
respondent are null and inoperative on the ground that tho persons
composing the Bribery Tribunal which tried him were not lawfully

appointed to_the Tribuaal”, They will accordingly humbly advise
Her Majesty to dismiss this appeal. In accordance with the agreement
between the parties the appellant will pay the costs of the respondont.

Appeal dismissed.

e —
-

1961 Present : Sansonl, J.

A. D. WERAGODA, Petitioner, and R. WERAGODA and another,

Respondents

8. €. 320/60—In the matter of an Application for a writ of Habeas Corpus
to produce the body of Master Veraj Sharm Weragoda

Habeos corpus—Cusiody of infant—Rights of mother ws against father—Courts
Ordinance s. 43 (a) (b)—Effect of words ** the body of any person to be dealt
with accord g to law . .

In an application for a writ of habeas corpus made by a mother for the
custody of hier 9} year old son who was, at the time of the application, in the
sustody of his futher— :

Held, (i) that te mero fact that, at the time of the application, the boy
was in the custody of his natural guardian was not a bar to the u.pplio:l.tnion.
In such a case, section 45 () ol the Courts Ordinance is applicably.

(il) that, in o ense like tho present one, ** the Court will decide who is to
have the custody of the child after taking into account all the factors
affocting the case wnd ulter giving due offver toall presumptions and coupter-
presumptions that muy apply, but bearving in mind the paramount considera-
tion that the child's welfare is the matter that thoe Court is there to safoguard.
The rights of the father will prevail if they are not displaced by considera-
tions relating to the wolfafo of the child, for a patitioner who seeks to displace
those rights must moake oul his or “hor g ',

L{1uds) B0 N. L. R, 25 a 37, -



