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ccede to the request made by learned President’s & 1
decision on the merits after considering i
e specific acts committed by individu :
al in the instant prosecution.

we are unable to &
Counsel not to arrive at a
the evidence relating to th
accused but to order a retri

first accused-appellant of an atte
to commit culpable homicide not amounting to murder following ti
dicta laid down in the American Case — Soates' where the j
of the American Court observed thus: "If one man inflicts a
wound by which the victim is lingering and then a second kills |
deceased by an independent act, we cannot imagine how the firt
can be said to have killed him without involving the absurdity of sayin
that the deceased was killed twice". The appeal of the second accused
appellant is dismissed. Appeal of the first accused-appellant is P
allowed and a substituted finding, conviction and a term of im|
onment is imposed on the first accused in appeal.

We have only convicted the

KULATILLEKE, J. — | agree.
used set aside. 1st accused convicll

Conviction of 1st acc
attempted culpable homicide not amounting fo murder.

Appeal of 2nd accused dismissed.
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Criminal Law — I 5
legal gratification — Sectii
Act — Eviden . i ection 19 (c) of amend i
et 'ce of _dtspﬂsrbon. propensities and tendencies — Evid ed Br_‘blf‘ry
5 ns: a‘qes inter alios actae non nocet — Secti D o T
of the Evidence Ordinance. ons 11 (b), 14, 15 and 52,

The witness Mangalika offered a s
o um of Rs. 5,000.00 as ill ificati
e at:b:ewca.;rf: the release of her husband from the :ag!:lwg:la:ﬁ[?:tt:nr:' .
e B s :ers recovered the money from the accused. The a i
il e rnoney was so recovered but the accus-ed in :c:‘::kd
o e reclewacl the money as expenses for religious ri

voke God's blessings to obtain the release of Mangalika'zt:jfb;nmd

He relied heavi
vily on the content
Secretary att s of a statement of S. K. J .
ach : . K. Jayasen
Sl cfﬁcerzd tT the Jayalath Committee in regard to an intem::vtshe:l:écmt.
Siman s mathic's bc the Javaia.th Committee in regard to the releas oul
Of Whnoes s rother Weerasinghe also detained at Pelawatte. The = _:f the
na and the content h evidence
not to p s of P3 related to a simi :
the transaction relating to the reiease of Mang:li:::‘“ar:utrbanansgmm o
5 .

Held:

1

. Evidence of similar facts wo i i

sl i _Uld be inadmissible in law beca

4 admisj:;e inrf; inter af:os.ac-tae non nocet — unless USS:::;#;:Z:'::IE

S E lai':s ?f sections 14 and 15 of the Evidence Ordinance

bl Stamcw. ::'ncs our law relating to admissibility of similar fact

s w:i:st not ex‘teqd the operation of the statutory

R re the question of guilt or innocence depends
not upon the state of a man's mind and feeling
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2. The offences specified in the indictment which relate to solicitation
and acceptance of an illegal gratification do not require the proof of
intention knowledge or a state of mind on the part of the accused as an |
ingredient to constitute the offences by the prosecution. 7

In view of the diverse assertions of Mangalika and the accused the §
] trial judge had to try that issue directly. He cannot adjudicate on Ihai"
i issue by relying on earlier transactions to which the accused had becoma'
a party because they would only disclose a certain disposition, propensity, &
or a tendency on the part of the accused person — res inter alios actae |
non nocet. i

A decision in regard to each transaction should be ascertained by _'
own circumstances and not by general character, propensity, inclinal_{
or tendency towards certain conduct of the parties.

A party litigant's general character should be usually of no probative
in a contentious dispute.

Section 11 of the evidence is not applicable. Before a fact can be rel
it must be shown to be admissible. The oral evidence of the me
the Jayalath Committee and P3 which related to a similar fr
unconnected with the fact in issue, the bad character of the a
evidence included by the principle res inter alios actae non nocet ca
be rendered admissible under section 11 (b) of the Evidence O
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JAYASURIYA, J.

The accused-appellant who is a Buddhist priest and who functioned
and was employed as a trainee teacher at the Bopatha Maha Vidyalaya
(government school) was indicted in the High Court on two counts
of saliciting on the 17th of April, 1992 and of accepting on the 22nd
of April, 1992, of an illegal gratification of Rs. 5,000 from
Sinharaweerage Mangalika which were offences punishable under
section 19 (¢) of the amended Bribery Act. After trial, the learned High
Court Judge (Hon. Leslie Abeysekera) convicted the accused on the
aforesaid two counts and sentenced the accused to a term of two
years, imprisonment on count one and another term of two years,
imprisonment on count two to run concurrently but suspended the term
of imprisonment for an operational period of five years. Further, he
imposed on counts 1 and 2 fines of Rs. 2,500 and Rs. 5,000 and
a penalty of Rs. 5,000. The learned High Court Judge also imposed
a default term of 12 months' imprisonment for non-payment of the
fine of Rs. 2,500 and a default term of two years, imprisonment in
respect of the non-payment of the fine of Rs. 5,000 and a default
lerm of two years, imprisonment in respect of the non-payment of
the penalty of Rs. 5,000 imposed by him. The accused-appellant has
appealed against the findings, convictions and sentences imposed by
the learned High Court Judge.

4 The virtual complainant, Sinharaweerage Mangalika, in her evi-
°Nce, has stated that after engaging in a conversation with another
Prosecution witness named Manannalage Sumanawathie, that she had
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discovered that the accused was helping the aforesaid Sumanawathie
with a view to obtaining the release of Sumanawathie's brother,
Manannalage Weerasinghe, from a detention camp in which the said
Weerasinghe was being detained. Thereafter, the witness &
Sinharaweerage Mangalika had proceeded to the temple at which :-'..'
the accused resided to obtain the services of the accused for obtaining &
the release of her husband who was also being detained at the

the accused had, during his conversation with her on the 17th of April i
1992, at the temple, solicited from her a sum of Rs. 5,000 b ¢
obtain the release of her husband from the said detention camp afte
enlisting the assistance and help of the Police Officer attached to.
the Avissawella Police station. Thereafter, the witness Mangalika ha
proceeded to the Bribery Department, lodged a complaint at
Bribery Department, and a trap was arranged to detect
accused when he accepted the illega! gratification from witn
Mangalika. Thereafter, witness Mangalika had proceeded to the tem
on the 22nd of April, 1992, in the company of certain officers of
Bribery Department and it is asserted by the prosecution wit ‘
that Mangalika offered a sum of Rs. 5,000 as illegal gratifi
to the accused and that the accused accepted the sum of Rs,
from Mangalika as an illegal gratification to secure the
of Mangalika's husband from the Pelawatte detention camp.
sum of Rs. 5,000 which was recovered by the Bribery Of
from the possession of the accused was produced in Court
P2. The accused accepted the detection carried out on the 221
April, 1992 and that the marked notes amounting to Rs
were recovered from his possession by the officers atla.t:he:d1
Bribery Department. On that score there was no issue be
parties.

The learned High Court Judge had to decide and

Mangalika and the accused in his Dock statement, as réges
purpose for which the said sum of Rs. 5,000 was accepted B
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accused. As already observed, it was the assertion of the witness
Mangalika that this sum was solicited and accepted as an illegal
gratification by the accused to obtain the release of her husband
from the detention camp after enlisting the help and assistance of
the officers attached to the Avissawella Police station, On the contrary
the accused in his Dock statement vehemently asserted that he;
had merely intimated to Mangalika that certain sums of money
would have to be expended to perform religious rituals, take certain
vows.. prepare talismans and proceed to certain Vihares to carry out
certain exercises in blessing the said talismans and that he had not
ever specified the exact amount of expenses that would be incurred
and when she handed him the money subsequently that he had
accepted the said sum as necessary expenditure to perform the
said religious rituals and religious practices with a view to invoking
the blessings of the Gods in order to obtain the release of Mangalika's
husband who was being detained at the detention camp.

In his Dock statement the accused has strenuously asserted
that he had never solicited a sum of Rs. 4,000 to Rs. 5,000 to be
han‘ded over as a gratification to the police officers at the Avissawella
Police station and that he had never accepted such a sum for such
a specific purpose.

I-na;'he High Cqurt Judge had to decide whether the assertion
e bylMangahka was true or whether the assertion made by the
?hizuiesd in his Dock statement represented the truth. In determining
comeml.;e,otfh% learned High Court Judge has relied heavily on the
Sl qcument P3 a_nd thg evidence given by Sadiris
Minstr, Ofalge jjanasena, a_ Senior Assistant Secretary attached to the
¥l atlpnal §ecunty who functioned as the Secretary to the
it thc:n‘wrru‘mee in regard.lo the issue of P3 and the handing over
e docUmz ?c:used. The ewdencg of the said witness Jinasena and
Fio im:N 3 related_ to an entirely different transaction when the
dustice ' 1ew9(_1 officers of the Jayalath Committee, including
ayalath with regard to the expediting of the release of
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Sumanawathie's brother, Manannalage Weerasinghe, who was de-
tained at a detention camp. Though the Jayalath Committee had
issued certain statutory forms similar to P3 to the respective Police
stations, these forms had not been filed up and sent back by the
Officers of the Police station ta the Jayalath Committee and, therefore,
at the instance of the accused this form P3 was sent up with the
insertion of Manannalage Weerasinghe's name and it was handed over
to the accused by the officers of the Jayalath Committee to be
transmitted by the accused to the Police station so that the form would
be expeditiously filled up and posted back to the Jayalath Committee. =5
The learned High Court Judge has held that he accepts in toto the
evidence given by witness Jinasena in respect to the issue of this
form P3 to the accused which related to the attempt to obtain the
release of Manannalage Weerasinghe from the detention camp. This:_-
form P3 was found in the possession of the accused when the Bribery | |
officers searched the temple premises. The evidence of witness Jinasena
and the contents of P3 related to a separate transaction which involved_"
Manannalage Sumanawathie and Manannalage Weerasinghe. Though =
Manannalage Somawathie introduced the virtual complainant to the';. _
accused at the temple, it must be borne in.mind that the evidence [+
of Jinasena and the contents of document P3 related to a similar
transaction and not to the transaction relating to the release of t
virtual complainant's husband from the Pelawatte Detention Camp.d
The principle in law being Res inter alios actae non nocetl. Transacti
other than the transaction in queston, do not prejudice or harm t
particular party who is involved in the particular transaction. Evidence:
of similar facts would be inadmissible in law because of the Rule of§
exclusion — Res inter alios actae non nocet unless such evide f
is admissible in terms of sections 14 and 15 of the Evidence Ordi
nance. Unlike in English law, since our law relating to admissibilityd
of similar fact evidence is statutory, we must not extend the operatid
of the statutory provision to other cases where the guestion of g
or innocence depends upon actual facts and not upon the state @
a man's mind and feeling — R v. Vyapoory Modeliar™ at 65
King v. Wijesinghe® The offences specified in the indictment
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relate to solicitation and acceptance of an illegal gratification do not
require the proof of a mental state on the part of the accused as
an ingredient to consitute the offences by the prosecution. Thus, the
prosecution is not required to prove knowledge or intention or a
particular state of mind as part of the ingredient of the offences which
are specified in the indictment. In these circumstances, it was a grave
misdirection on the part of the learned High Court Judge when he
referred to the evidence of witness Jinasena and the contents of P3
and stated thus as the reason for rejecting the assertion of the accused
and accepting the evidence of the virtual complainant Mangalika - -

c® opmd Doffind; Smuimcied BE8w o97® ®-ofmoed o¥uabe
defl® mefeds! Hwd ©6 o R0 B 80 coziy 83ed dacd
amo®0ed oo ci@8cd Hedlolsd mwmow caoBeds! B poln
Cmid HBe@ oem0bm a0 odgioled o8 Om ohed.
Ed508me 98 oPpbcens® gideds =d8. docd e=083ed om
sooBd HedBoled cwio cAOOBRY oS3 30 Bddfmd; @-08m0d
smziy 88 80 ©9 Bdiis o»d8. =008 Ho@rdow ogquwa 8y
& 5000 m fged gqees! gqug 85 80 99 Bddiis ndl. Zed
qug 89 Sec 1992 gedd Oz 22 OF &» oB&ided comBewns!
azOdess § 00882 Bolfind; wmdeos 80¢ 82 Bdhis =d8.

. The learned High Court Judge has erred and grievously misdirected
himself in arriving at this finding for the reason adduced by him
and he has exactly done what was very correctly deprecated and
frowned upon by a Court in the American case of Thompson v.
Church® where the judge succinctly remarked:

“The business of the Court is to try the case and not the
man for very bad men (prone to certain dispositions, propensities
and tendencies) may very well have righteous causes.

_lt was no business of the learned High Court Judge to avoid
Irying the issue that directly arose before him. In view of the diverse
Zﬁsemons of MangalikE‘l af“id the accused, he had to try that issue

eclly. He cannot adjudicate on that issue by relying on earlier
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transactions to which the accused had become a party because they
would only disclose a certain disposition, propensity or 2 tendency
— Res inter alios actae non

on the part of the accused person
nocet, The learned High Court Judge has overiooked this fundamental 1§
principle in the law of evidence and has acted on earlier transactions &

in which the accused was involved which manifest bad character of =
the accused person which was wholly inadmissible in law, as the
accused has not put his character in issue at the particular ':
trial — vide observations of Justice Ennis in King v. Wijesinghe (supra)

to the effect that @

274
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sthere was no question of accident or intention and that there ,'._

was nothing suggested 10 call for any evidence in rebuttal . . .8
They are merely evidence of bad character of the accused which

is highly prejudicial to his defence.”

TR

e him was whether the acceptance
g

of money was for the performance of religious rituals and vows Of 4
whether it was an acceptance of an illegal gratification for thej
release of the virtual complainant's husband from detention -r.
terviewing the police officers and the officers attached to the Jayala i
Committee in the Ministry of National Security. The Judge
called upon to decide and adjudicate on this issue on the merits oOff
the cases presented. it was his busi J

ssues which arose in the case and not to decide that issue by tryl
the man by having regard to his propensities, inclinations andj

tendencies disclosed upon an entirely unrelated transaction. i
has grievously err

ed in not trying the case but trying the man as W=
remarked by the American Judge in Thom

The controverted issue befor

BRI e P

pson V. Church (supra). &

what is described as the locus classicus this principle was enunciate

Lord Herschel in Makin v. Attorney-General for New South
remarked succinctly thus: "t is undoubtedly not competent for 1
prosecution 1o adduce evidence to show that the accused has
quilty of criminal acts other than those covered by the indictment
the purpose of leading to the conclusion that the accused is a pe
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L:ely ﬂfrom his criminal conduct or character to have commited
¢ aeseohe;ce for which he is being tried". The prosecution in ‘this

ad to establish that in this i

particular transaction th
accepted i e e
Beet ;:»rmes tg:ncrzone‘ejy as an illegal gratification to influence the
med and thereby secure the r

. elease of the vi
o : . virtual
m;?;fil?t;'h:Sband. It is not competent for the prosecution to

ablish that in another unconnect
ed transaction h
accepted a payment of mone i oo
: y to obtain the release
by interviewing police offi i JREa
officers and members

| ‘ of the Jayala
g;:zr:m:e: If. the prosecution seeks to pursue the latter cou!:se ?f
pe ,r is illegally relying on the accused's general propensi
” i::;zr]r?n atr::l tendency-to commit similar acts for the express purpoz:;

ng that he committed the particul

. ar unlawf ich i

subject-matter of the charge. EREEene

Sectl_on 54 of the Evidence Ordinance states that i imi
Pr?ceed|ngs, the fact that the accused person has a bac;nc::rmmal
fh:;zz:e:nts t;r;lt?:: ?:rzf h;s bEae,-r:1 evidence given that he has a :?c?c:
i e Evidence Ordinance in relation to civil
cases sets out the corollary rule that the fact that th e
= : e character of
ani Ej;sdir;t ci(:rr'\;e;gndectlolshi::?: i':urse Ito rend;: probable or improbable
8 ‘ ) evant. Thus, the rule of exclusi
Ch:;:; ::rz.-; izzis actae noh.nocer and the aforesaid rules eﬂz::;:
to have resonedcﬁa ‘i:ep?rizj;”r?eg‘ ?;az Ie‘amed Qo
o _ oning to arrive at an ad
ur;dnfr;g: Z%?E;Sl:;a atn accused. In regr?lrd to the particular issue th:t :::2
otk c)rdma:c:n befor‘e the trial judge, the two sections of the
Mol s o:ce to whu:.h‘ | have adverted to, exemplify the principle
R inadmissml: ;)afny litigant to commit another collateral act is
e Slasi iSe tc;n:e any Cgulrt or tribunal. The rationale behind
o i B bal _a dec:|st9n in regard to each transaction
M G ;pe . y rrs_own circumstances and not by general
i pa,mes i {t:‘ mchnatior?_or tendency towards certain conduct
S Ut _ u , a party litigant's general character should not
put in issue before a Court. It is for this reason that the
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striking pronouncement was echoed in the leading American decision
in Thompson v. Church (supra) where the Court emphasized that —

‘ “the business of the court is to try the case and not the man
{ for very bad men (prone to certain dispositions, propensities and

| tendencies) may very well have righteous causes.”

! Vide K. Martin Singho v. V. Kularatne and others® per Justice F.
{ N. D. Jayasuriya); Vide also the judgment in High Court Labour
i Tribunal Appeal decision in H. F. A. de Zosa v. Ramada Renais-
| sance Hotel and Trans Asia Hotel Ltd.*
|

| The rationale behind the two sections of the Evidence Ordinance J
{ to which | have adverted to, is that a party litigant's general character - &

of no probative value in a contentious dispute. The facts
n regard to an

is usually
in issue, particularly in regard to a civil dispute, is i
accusation which involves no moral quality or at any rate the moral 1§
quality that may have been present is ignored by the law. In the resutt, 3
moral character can throw no light on the probability of doing or not __
doing an act. Besides, the supporting policy of the law is equally 1%
cogent and effective, to shut out evidence of propensity, tendency’
and general character. Adduction of such evidence generates undue
prejudice, unfair surprise and widespread confusion of side issues
and the main contentious controversy and the fact in issue would =
be clouded and overlooked in a trial of a great multitude off
minor and trivial side issues. Vide Wigmore on Evidence, section 648

It is with regret that | hold that the learned trial judge has indul
in this case in such faulty and erroneous reasoning in arriving®

e to the accused in regard to the high
rtions Off

at a decision advers
controverted fact in issue which arose on the divergent asse

S

“HC LT appeal No. 664/95 LT 1/48/92 HCM 4.10.84 per F.N.D. Jayasuriya.
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the virtual complainant and the accused. In view of this grie
error and grave misdirection on the part of the trial 'udgemu:
the faulty reasoning adopted by him, his findings convi::tiois and
sentences have necessarily to be set aside. Learr;ed state cou::ei
has referred this Court to the evidence given by Ranjani Jayarat
and h‘as contended that the interest of justice would den‘lyar:?ine
rehgarmg of this case. In the circumstances, we set aside ‘.ha
findings, convictions and sentences imposed’ by the ftrial jud e
and direct that a retrial be held before the High Court .J dge
of Colombo on an indictment which would be carefully dra " o
and drafted by the Attorney-General's Department. ’ e

Le;med State Counsel argued that the oral evidence given
by witness Sadiris Kankanage Jinasena who was the Secrg tae
of the Jayalath Committee and the contents of the docu s
marked P3 would alternatively be relevant and admissit:?:n'ts
ler.ms of section 11 of the Evidence Ordinance, in that SLI(::
ehwdem‘:e by themselves or in connection with other facts, make
:e e?ustence or non-existence of any fact in issue or relevant
hact‘ highly probable. In Kanapathipillai v. Queen® Justice Gratiaen,
mawr?g cnncit{ded that the oral evidence of a tracker-trainer, in regard
o ;1 : :zr:la;lour of a policg t‘racker dog trained in the detection of
o e nochuma within tr?e definition of a science" and
nevenhe;:ess n evidence under sec_:uon 45 of the Evidence Ordinance,
o rendered' z;t:eeied to consider whether such evidence would
R S issible and.rglevant under section 11 (b) of the
Coinisd b ;?ance on a similar contention made by the Crown
o R ucase.hWe hold that the submission of learned senior
B bt pon this aPpeaI and the submissions of the Crown
i :gpea] which camt_a up before Justice Gratiaen are
S .v : and untenable in law. For Sir James Fritzgerald
m"mum.ng melz t. e author gf the Evidence Ordinance, in his speech
ionts alsovt;dence Or‘dmance before the Indian legislature (which
Ordinance Ao jen_p'ubllsr:eq as “The Introduction to the Evidence

udicial Principles relating to the Law of Evidence")
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has explained that section 11 has been expressed in very wide
language but that it was not intended to mean that any and every
fact which by a chain of reasoning may be shown to have a bearing,
however remote, on any fact in issue or relevant fact is relevant; such
a view would do away with the theory of relevancy as propounded
in the earlier sections and bring in a mass of collateral facts creating
confusion, embarrassment and prejudice. Hence, Stephen comments
that though the terms of section 11 are wide, they are controlled by
the provisions regarding relevancy contained in the other sections
of the Ordinance and the fact relied on must be proved according
to the provisions of the Evidence Ordinance. Thus, according 1o
Stephen, before a fact can be relevant under section 11, it must
be shown that it is admissible. In fact, Stephen states though he
enacted section 11 in this wide form, he intended the section to
be read subject to @ proviso postulating and manifesting admissibility
though he failed to specifically state so in this statute. A proviso to
the following effect — *No statement shall be regarded as rendering '3
the matter stated highly probable within the meaning of the section %
unless it is declared to be @ relevant fact under some other section i
of the Act" — Stephen — Introduction — Pages 160-161.

The views expressed by Stephen in his booklet were followed in -
the decision in Sevugan Chettiar and others v. Raja Srimathu §
Doresingham® Justice Varadachariya remarked in this context. *
seems to us that section 11 must be read subject to the other!
provisions of the Act and that statement not satisfying: the condiﬂons;
laid down in section 32 cannot be admitted merely on the groumf
that, if admitted, it may probablise or improbablise a fact in issue O 3
relevant fact." In the decision in Munna Lal v. Kameshari Datt® &
113, 115 two judges of the Indian Court (Misra, J. and Pullen, Ji)
stressed and emphasized that pefore a fact can be considered to D&
relevant, under section 11 of the Evidence Act, It must be shown 1
it is admissible; it would be absurd to hold that every fact which
if it is inadmissible and irrelevant, would be admissible under
11. If a particular disposition could not be admitted under section 98
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it could not be held to be admissible under section 11." Again, in
Ambika Charan Kundu v. Kumud Mohun Chaudhury® at 893 Jusltice
Mukherjee at page 895 remarked: “As a general rule section 11 is
controlled by section 32 of the Evidence Ordinance when the evidence
consists of statements of persons who are dead". These decisions
have followed the views expressed by Stephen the framer of the
Ordinance when the author remarked thus: "It may possibly be argued
that the effect of the second paragraph of section 11 would be to
admit proof of such facts as these (viz statements as to facts by
persons not called as witnesses; Transactions similar to but uncon-
quf:fed with the fact in issue: Opinions formed by persons as to facts
in issue or relevant facts) . . . This was not the intention of the section
as is shown by the elaborate provisions in the following part of
chapter 2, sections 32-39 . . . The meaning of the section
would have been more fully expressed if words to the following
effect had been added to it : "No statement shall be regarded
as rendering the matter stated highly probable within the meaning
of the section unless it is declared to be a relevant fact under
some other section of this Act'. Vide Stephen's Introduction to the
Evidence Act pages 160 to 161.

Thus, the evidence which was sought to be admitted on the
alternative ground before Justice Gratiaen was evidence which was
::Ie.arly irrelevant and inadmissible in terms of section 45 of the
Evidence Ordinance. Therefore, such evidence cannot be admitted
:J:der section 11 (b) of the Evidence Ordinance. Likewise, rejecting

9 learned senior state counsel's submission, we hold that the oral
evtden§e of the said member of the Jayalath Committee and the
i?\i:?:;r;tlr; ev?dence of P? which_related to a similar transaction
b ef with and which manllfasted fact in issue, the bad
e T the .'a'lccusedl and which evidence was excluded by
i IZ ed Res :fnre_r alios actae non nocet, cannot be rendered
Ordinance: adm|ss1b?e under section 11 (b) of the Evidence
e or the multitude of reasons spelt out in this judgment

g regard to the principles laid down by Stephen which
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have been followed in the aforesaid Indian cases. Therefore, we

hold that the aforesaid evidence is not relevant under section 11 (b)
and its admission prejudiced the case of the accused-appellant.
In the result, we affirm our order upon this appeal which has
been already set out in the preceding part of this judgment. The
appeal is allowed. The findings, convictions and sentences imposed
by the High Court Judge are set aside but a retrial is ordered.

DE SILVA, J. — | agree.
Appeal allowed.

Retrial ordered.
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