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_ Llyanage _- 1
The Attorney -General

COURT OF APPEAL. - L o e Nl I SRR o
COLIN-THOME, J. AND ATUXORALF, J. -+ -« o Qfploar o i
C.A. (8. C.) 9/78-D. C. COL.OMBO B/532 T e e

: FEBRUARY 27, 1979. : - : et BB

Bnberry Act—Charges of sol: -itation and accep:ance-Need for corraboranon : X

n H |
v t ’ ) 13 e ]
Held - . o i !
: ; A el
(1) In a trial under the Bribe:v Act on a charge of solicitation it is unsafe to allow a conviction
to stand solely on the uncor borated testimony of the complainant. |

i
i

(2) On the charge of accep! .nce however the trial judge's findings could stand because the
evidence of the complainant 1ad been materially corroborated by another witness.
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APPEAL from the L istrict C.vrt, Colombo. ' '

| R. I. Obeysekera, with D. M. 5. Gunasekera for the accused-appcllant.:
: Douglas Halangoda State C unsel for the State

Cur adv. vid;.

April 3, 1979. | %
ATUKORALE., J. At '. |

F——_——

The accused in this case- wa.: indicted on two counts, namely:-

(1)  That»n or at ut March, 1972 at Padiliyatuduwa, you did solicit a gratification
of a sum of 1's5. 1,000 from one W. D. Agnes Nona as an inducement or a
rewai 1 for yo .r furthering the securing of a benefit from the Government for
the seid W. I Agnes Nona, to wit: an allotment of State Land, and that you

are thereby g ity of an offence punishable under section 20 of the Bribery
Act. :

BT oAt




SN

(2) That or. or abo:
transaction, you
[rangatie as an

benefit from th

allotment of £
puniskadle und:

Afler trial he was convicted ot
a term of 2 vears' rigorous i
Rs. 500 in default 5 months' &
Rs. 300 in defauit 3 inosnths'

run concurrently whilst the de:
this cenviction.

Leamed Counsel for the accu
quashed, for the follovring rez

() that the learnsc
the prosecutic:
proseer ton wit

(D) that the cvider
Jearned trial
corroberation ;
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() that the leamed

of the complaic.

The prosecution mai:
complainant) her daughter Irz
in March 1972 the accused v
a complaint made by Rolin Iy
(o her land from the vomplai:
families residing in her allot
requested the accused to get i
the matter, Several wezks late
block of Crown land «t Rania
he could rot do it for sothing
he had to pay money to so:
travelling expenses. A znes Nc

: March, 1972 at the place aforesaid in Ithe course of the same
did accept a gratification of a sum of Rs. 300 from one K.
‘aducement or a reward for your furthering the securing of a
Government for the aforesaid W. D. Agnes Nona, (o wit, an

ate Land, and that you are thereby guilty of an offence

- section 20 of the Bribery Act.

both counts and was sentenced by the learned District Judge to
ssonment on cach count. Ie was also ordered to pay a fine of
‘orous imprisonment on cach count and in addition a penalty of

. gorous imprisonment. The substantive jail sentences were 10

1t sentences were (o run consecutively. He has appealed [rom
+ submitted to us that the conviction caanot siand and must be

“dal judge has failed to analyse and evaluate the evidence of
‘q the light of the vital contradictions in the evidence of the

28885

; of the complainant was in fact uncorroborated although the
1ge has treated cerlain items of evidence as constituting

-rial judge has not brought his mind to bear on the belatedness
and its effect on the prosecution case.

7 relied on the evidence of 3 witnesses, Agnes Nona (the

zanie and one Gamini. According to Agnes Nona somewhere
“was the Grama Sevaka, came to her house in connection with
1a, the occupant of the adjoining land about the flow of water
~ut's land. Agnes Nona then told the accused that there are 3
-t of land and that it was not sufficient for all of them and

ot another allouncut of Crown land. i nroniised to look into

e accused came to her house and told her that there is a smail
dama and that he will be able to get that black for her but that
nd that she will have to spend about Rs. 1,000 or Rs. 1,500 as
= departmental officers and for stamp fees and also for his
2 told him that she did not have so much of money and that il



: ks |
he had, she could have purc_l‘j .sed a block of land and that she was able to give him Rs. 300.
» agreed and told her that if she gave the money early he would be able to get the block of
| arld soon. She raised the mo: ey in about 3 weeks' time by selling her cow for Rs. 225 and
owing Rs..50 from a beed: wrapper. She then one day went with her daughter Iranganie to
© office of the accused at &' ocut 7.30 or 8 p.m. and met him. At that time witness Gamini
5 inside the room close to e accused assisting him to write up the ration books and the
.dentity cards. When taey wei: fliscussing about the transaction Gamini got up from the place
Jhere he was seated and wen: t'.s?ther and sat on the bed. Agnes Nona handed over Rs. 200 to
lﬁl;ganie and asked her to hard it over to the accused. Iranganie took the money, counted it,
- ent up to the accused and gz /e it to him. It consisted of a 100 rupee note and two 50 rupee
oles- Agnes Nona got Iranga: ‘¢ to give the money to the accused thinking that if she gave it
= nci,sel[' she may not get the I =d as she was an unlucky woman. She said Gzmini saw the
g h,ol‘cy being given to the acci sed. About 10 days later she and her daughter Iranganie again
ont 0 lhf: accused's ofﬁce & d there her daughter handed over Rs. 100 to the accused. On
that occasion {oo Garnini wa present and he saw the mouney being given to the accused.
_nes Nona further stated the about 7 or 8 months later she met the accused who told her,
frDon'l fear. Member-mahatme:  also signed. Mr. Sooriya-aratchi also signad.

1

Pﬂgf 1!4

ot can get this soon." Meir. sr-mahatmaya is the ward member and Sooriya-aratchi is the

gmber of Parliament. There fter since she did not receive any communication from the
pvernment and she did not = 2et the accused, she went in search of him and learnt that he

peen transferred t: some © ser division. She then went to meet Gamini. She told him ﬁi’%‘t

8 ' t; accused took Rs. 300 to gt hf.‘-'l: a Crown allotment [rom Ranimadama and that she got
oither the land nor the mone: nor is she able to trace the accused. Gamini told her that the

cused was at Heiyan:uduwa . -1d promised to discuss this matter with the accused. She asked

a £1,nini to somec how or other < btain the money for her. Later she went to meet Gamini who

jd her that the accuscd agree . to return the money in instalments of Rs. 100. Several weeks
or since she did not get any r:oney she again went to meet Gamini who gave her a letter to
; p» jven to the accused. She, b wever, kept the letter with her without giving it to the accused
5 mi!’king that she wou_l.i lose t- : letter also. Thereafter she went again to the accused's office
=1 Heiyantuduwa, When sh. 't there, there were 4 persons who had come to see the
£ aCGL‘SCd in connection with a cc :aplaint. The accused ask her to be seated for a while. She said
2110 cannot be scatcd_any more . nd that she }13(1 come on several occasions but failed to achive
;]10 purpose for whicl: 5!1&:,0?_. e, He again asked her to wait for some time. After those
sons left he tcld h-:_r that i is not good to discuss their transactions in the presence of
pers. Then sl.lc told I'im t%le‘ii e had lost both the money and the land and that a well and a
i hoUsC were being constiucted - that land and that he is not doing his duty. The accused told
1 hef not to be concern 1Td W'ith_ :.e'ell§ and houses being built on other people's lands and so
sa)"mg he took out a kuife and | sptiton the tablg. She took a few sleps back and told him that

' . was money that she earned fler much suffering and that she has lost the money and the

o

lat

;
:
H
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land. Thereupon the accused warned her not to come to his office. Then she told him that she
will not come to his office 2ain and boarded a bus to Colombo. She went to the Fort Police
Station and informed an officer there who asked her why she delayed so long and took her to
the Bribery Commissioner's Office and handed her over there. She then made her complaint
to the Bribery Depariment. Tierealter Gamini came to her house and told her that the accused
had given him Rs. 100 to be given to her and requested her to aceept it. Bul she refused in
view of the fact that she hac already complained to the Bribery Commissioner. Agnes Nona
also stated that after inve: igations into her complaint had been made by the Bribery
Commissioner the accused c: me to her house ona bicycle one
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day at night and asked her vy she went so far and said " let us settle the transaction entered
into by us. " He theu asked :.or {0 collect the money before the Bribery Commissioner. She
sed then came (o her house the following day. He said that he
ribery Department and asked her why she did not come. She

:ce Station and made a complaint regarding this. The police
warned her not to go anyw. = at the invitation of any one in respect of this matter. The
aceused came to het house 2 next day also, and asked her whether she is not accepting the
money. Then she informed 0 2 that she complained to the officers of the Bribery Department
and that she did not want to iscuss about (his matter any further with him. The accused did
not attempt to give her the .:oney even on it occasion. Then he asked her whether she
wanls to go to courts without scepting the money. When shie replied that what she wants i5 10
get the money back {4rough ¢ ¢ oflicers and not to go 1o courts. [e left saving " go to courls
and see". Under cross-examis ztion it was suggested to her that she was giving false evidence
as she was angry with him ¢ ving to his close association with Rolin Nona and her husband
Ehert (the occapants of the adjoining tand). She denied this. She also denicd that she abused
he accuscd on one oucasion saying that she did not received electoral lists.

then went to the Kadawata !

Witness lranganie (i daughter of the complainant Agnes Nona) hersell gave
evidence and stated tiat one <1y in March 1972 at about 6.30 p.m. she and her mother went to
meet the accused at his offic 2. The accused was in his office with Gamini. She was given
some money by her 1nother to be handed over to the accused. She took the money, counted it
and handed over the same to ae accused. The amount was Rs. 200. She said Gamini saw the
money being given to the ace: sed.

On a later date she -vent again with her mother to the accused's office. On t at
occasion too she was given R, 100 by her mother (o be given to the accused. She couinled the
money and gave it to the acc .sed. Gamini was present on that occasion too and lic saw the
money being given W the ace sed. She said that at the time the money was paid the accused
promised to get the &lotmenis of land at Ranimadama. As her mother did not get the land her
mother complained to the B bery Commissioner's Depaitment. Later the accused came to
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their house and asked her wother why she has gone so far, about tlHils transaction and t_hat_ '+ LI
she told him earlier he wou! ! have refunded the money. He said that he was asked to anﬁ‘%ﬁﬂ' e

i [
ki
| 1 =
| !_{
1

made a statement to the
Page 116 ! . i.
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Bribery Commissioner. He 2:ked her mother to come to the Bribery Department the following
morning to take the money. Her mother did not however go the Bribery Department. The
following night the accused came to their house and asked her mother why she did not come
to the Bribery Department. Her mother then told him that she has nothing to do with him
hereafter and that she does »ot want the money back. Iranganie further stated that, she learnt
from her mother that Gamin. had come to their house. She also stated that her mother made a
complaint to the Kadawata Zolice. Under cross-examination she stated that at the time she
gave the money to the accused he accepted the same saying that if the money is paid soon like
this he can get the land sooz. ’

Witness Gamini giv.ag evidence stated that in March 1972 he was assisting the
accused in his work. He did not receive any payment from the accused and was helping him
as a friend. He was present vhen Agnes Nona and Iranganie came to the accused's office in
March, 1972. When they ca e he went a little distance away to allow them to speak to the
accused. He did nct hear what they spoke nor did he sce Iranganie giving the accused
anything. About a week or . vo later they came again and he saw money being kept on the
table. He does not rememibe: who kept the money but he saw 50 rupee notes. On that occasion
too he did not hear v/hat the - spoke. Later on he asked Agnes Nona why money was given to
the accused. She told him .t it was to get an allotment of land. A few months later Agnes
Nona met him and told hin: hat she had given Rs. 300 to the accused but tha: she did not get
the land and asked Gamini i, get the money back for her. He then went to meet the accused
and {old him to to return the Rs. 300 of " these innocent people.”". He promised to return the
same in instalments of Rs. 100. Later the accused sent a message to him to come to
Heiyantuduwa. When he we: ¢ there the accused gave him Rs. 100 to be given to Agnes Nona.
Gamini came back and offe: .4 the money to Agnes Nona but she refused to accept the same.
He then returned it to the accused. He said he was not certain as to the time when Agnes Nona
and Tranganie came to the ¢ seused's office. He could not remember whether it was in the
morning or in the evaning b it was not al night.

Wilness Abeygoonay. wdene during the course of his evidence stated that the accused
was the Grama Sevika of Pz filiyatuduwa from 29.9.1971 to 31.12.1973 and that the accused
had no authority to grant any “rown land to any applicant.
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At the closs of the prosecution case (e accused who, except on the first day was .

andefended was colled upc . for his defence. He made a statement from the dock. He denied’
having gone the house o, Agnes Nona in March, 1972 in connection vrith the discharge ol
his dutics. I he did, it couvad have been proved by his diaries. He also said that he neither

(8 AL
solicited nor accepied any T TEY from Iranganic.

On a consideraion 2 the prosccution evidence it is clear {hat the cvidence of Agnes
Wona on the o gunt ¢ e indictraent, namely, the aceeplance by the accused, of &
gratification of a swm of & 300 from lranganie 28 an inducement or a reward for fur(hdring
(he sccuring to Agnes Nogo of an allotrent of Crown 1and, has beea materially corroborated
by the evidence of g e, Gamini's evidence that he saw moncy beiig placed on the

sccused's lable on the et o5 gueasion by yanganic and that later that the aceused sent [or
him s W by piven W Agnes RoBd also supportts the evidenee of both

Wiy and grve
< s s - A~nd B ¢l wesir
Agnes Nong and Iy aprganit reepoct of the 2" count. Tag fearned District Judge has accepted

ez is ample cvidenee 1© support the verdict of the jearned District
peat, The anly malerial contradiction was that whilst Agoes

iheiy evigense and 1 thiuk
judge on count 7 il the i

pona aid foanpanl! slated Tt Ganing Sy Uy puouey Bng giveit 10 the aceused @t his offe
Giaming hinsell stoated il nS saw moncy beh kept on the abte and that 100 onty on
second geeasion. s o Sgdiction has escaped the allention of the jesined Disb et Judpe
Bui I do not mihink that i e tight of te ather evidence in the case it is of such a vite} natun
a5 (o vitiate e Guling of 2 lemned District Judge o count 2. In regard 10 count 1 howerd
the evidence of Apnes Pl w8 aacertabured. The learned Dish (ot Judge does not seem fo
have addressed his ming i s fact, | do not (ink it is safe o allow the ¢t v icio on gount |
porated festmony of e complainant Agnes Non? p:trkicu?zul\'

1 siand soicly ot {he vy

i view of tha fadl dhat e atied {istrct Judge himseli appears heive been selictant 10 Y

on her evidence alone. We Lerefore guash the conviction and sentence oiteonnt 1. .
the accused also submiticd that tie tearned Distiiet Judge has

At the complaint of Agnes Nona was pelated and its impact o1 the

there seems 10 have been a lapse of some time belore e

compiaint was md le. Pus o cvidence discloses several attempts 10 grt the money back by

Agnes hoth belore and aite e accused was gansiened © {letyantuduwit. Ciauin himeel! al

Leared C amsel -
failed to consider e fact
prosocution case. No des

T
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was a'emptiv, 0 pet the aceused 1o refund the money. These attempts 1o doubt
iaken a fairly o1 me. The evidence shows thal 1L was anty when the accusel
i te his office at

her request
would have
(hreatencd the ¢’ aplainai - AgDEs Mona and wartied her not 1o O
fleiyantuduwa that she e foed her complaint. Under the clireumstanees and in visw of the
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For the above reasor : we set aside the conviction and sentence of the accused on
count 1 and acquit him of thut count. We affirm his conviction and sentence on count 2. He
will also pay the mardatory p. nalty of Rs. 300 imposed on him by the learned District Judge.
COLIN-THOMLEL, J.-[ agree.
Conviction sct aside an count [,
Ajfirmed on count 2.
G. G. Ponnambalam (Jnr.)
Attorney-at-Law.
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