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Bribery Act — No. 2 of 1965 as amended by Act No. 38 of 1974 Section
16 (b), Section 19 (c) — Assessment — Evaluation of evidence — Standard
of proof in a bribery case? — Can the High Court cast the accused in cost
when it dismisses the appeal?

The appellant was charged on 4 counts in the Magistrate’s Court and was
convicted of all charges framed under Section 16 (b) and Section 19 (c). The
appeal made to the High Court was dismissed with costs.

The Supreme Court granted special leave.

Held

(1) Credibility of prosecution witnesses should be subject to judicial
evaluation in totality and not isolated scrutiny by the Judge. When
a witness makes inconsistent statements in their evidence either
at one stage or at two stages, the testimony of such witnesses is
unreliable and in the absence of special circumstances no convic-

tion can be based on the testimony of such witnesses.

(2) Itisthe paramount duty of the Court to consider the entire evidence
of a witness brought on record in the examination in chief, cross
examination and re-examination. The Courts must take an overall
view of the evidence of each witness, careful examination of the
evidence of Sumathipala — shows it lacked credibility.
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{It is a cardinal principle that unreliable and unacceptable

cvidence cannot be rendered credible, simply because there is
H some corroborative material. Sumathipala’s evidence was totall
1 based on hearsay, and a major portion of her testimony had bee
4 locused on an incident alleged to have taken place subsequent to
Ml the date of the incident,

The High Court erred by not stating on what items of evidence or
§ | what influenced Court to arrive at a finding. The High Court has
§ | totally failed to examine whether the Magistrate had evaluated and
considered the evidence in the proper perspective. The High court
has also failed to arrive at a finding with regard to the legality
of Magistrate’s consideration of evidence pertaining to subsequent
Incidents as corroborative material of the solicitation and
§ ncceptance which is the subject matter of the charges.

a
i h¢ standard of proof required in respect of bribery charges is f o
¥ | "othing but beyond reasonable doubt, , i
1 Chandra Ekanayake, J. 1r
' “The prosecution must stand or fall on its own legs and it cannot ; C
derive any strength from the witnesses in the defense and when tt
the guilt is not established beyond reasonable doubt he is liable 3 re
lo be acquitted as a matter of sight and not as matter of grace or ir
luvour. o
Where the material witnesses make inconsistent statements
In their evidence on material particulars, the evidence of such
witness becomes unreliable and unworthy of credence, thus cz
making the prosecution case highly doubtful. | M
il further : (w
F th
When convicted accused’s appeal is dismissed Courts do not cast Tt
him in costs. Right of appeal is undoubtedly a statutory right p ev
 available to an accused-appellant against the conviction entered he
und sentence passed on him.
: v AR a
h referred to:- el mi
L R. Ananda v. Commissioner General to Investigate Allegations of
| Dribery/ Corruption — SC 108/2006 - (2008 - 1 BLR IT- 136 at 138).
p CO!

:_ (lurchagan Singh v. State of Haryana — Cr LJ 1994 (2) 1710 ' Pri




e
2 b :":.-'Llnst",."
A A A gty

Tep = - 7
R i TR
¥ £
1 Pt
:
2

S
_ Padmatilake (Sgt) v. Director General, Commission to Investigate Allegations
., of Bribery/ Corruption 153

iy

APPEAL ;imn the judgment of the High Court, Colombo (Bribery).
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respondent.

Cur.adv.vult

July 30, 2009
CHANDRA EKANAYAKE, J.

This is an appeal preferred by the accused-appellant-
appellant from the judgment of the Provincial High Court
of the Western Province holden in Colombo dismissing
his appeal against the convictions entered and sentences
imposed by the Magistrate in Magistrate’s Court Colombo
Case N0.42837/05/02. The learned Magistrate had convicted
the accused-appellant-appellant (hereinafter sometimes
referred to as the appellant) for all the charges viz-2 charges
framed under Section 16(b) and 2 charges under Section 19(c)
of the Bribery Act as amended.

At the trial before the Magistrate’s Court the prosecution
case was unfolded by the following witnesses namely-
Manatungage Sumathipala, Mallawaratchige Swarnalatha
(wife of said Sumathipala), Manatungage Sumitrasena (son of
the above witness M. Sumathipala) and K. Amila Madusanka.
The case of the appellant had been concluded only with his
evidence. After conclusion of the trial the learned Magistrate
had convicted the appellant for all 4 counts and had imposed
a fine of Rs. 5000/= and sentenced to 6 months imprison-
ment for each count.

The appeal preferred by the appellant against the aforesaid
convictions and sentences to the High Court of Western
Province holden in Colombo bearing No. HCMCA 535/04
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;-' f; ecial Leave to Appeal apphcatmn dated 26.03.2007 was
| Jeferred by the appellant to this Court. This Court by its
§ Yler dated 22.11.2007 has granted special leave to appeal
1} the questions of law set out in paragraph 20(iv) of the
resaid special leave to appeal application. The said sub
ragraph 20(iv) of the petition is reproduced below:-

“Whether the learned High Court Judge erred in fact

and in law by not coming to a finding on the allegations
contained in the written and oral submissions made on
behalf of the Petitioner that it was illegal for the learned
Trial Judge to consider evidence pertaining to subsequent
incidents i.e. incidents that took place on 08.04.2001
and 12.04.2001 as corroborative material of the solic-
itation and acceptance alleged to have taken place on
05.03.2001 at the Tissamaharama Police Station which
is the subject matter of the charge”

By the aforesaid application the appellant has sought the
llowing other reliefs also in addition to special leave:-

[ssue notices on the respondent.

Set aside the judgment of the learned Magistrate dated
29.06.2004 and acquit the Petitioner.

Set aside and judgment of the learned High Court Judge
dated 14.02.2007(P7) and acquit the Petitioner.

After filling of written submissions by both parties,
hpeal was taken up for hearing before this Court. '

At the outset it would be pertinent to consider the
counts on which the appellant was charged in the
hgistrate’s Court. Those are to the following effect-vide
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cl“{_arge sheet dated 13.12.2002 filled in the Magistrate’s
C;f')urt:-
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By the petition filed in this Court the appellant has
sought to set aside the Judgment of the learned Magistrate
dated 29.06.2004 and to acquit him-vide sub paragraph (c) of
the prayer to the petition. What arises for consideration now
is whether on the evidence on record the conviction entered

and sentence imposed by the learned Magistrate are Jjustified
or they deserve to be set aside.

The prosecution case in nut shell is summed up thus:

The appellant at the relevant time was serving as a
Sergeant attached to Hambantota Police Station and the
virtual complainant M. Sumathipala’s evidence in exami-
nation-in-chief was that he had to make a complaint to the
Bribery Commission on 06.06.2001 with'regard to solicitation
of money from him by the appellant after taking the
licence and insurance of his three wheeler. His specific
position in examination-in-chief had been that the solicitation
was made by the appellant and another Constable and the
appellant asked for Rs. 2000/= at Tissamaharama Police
Station but he cannot remember the exact date of asking the
said amount. His next position was that when money was
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a$ke_; for, nobody was present and only the said Sergeant
1 cl,ﬂhe was present but no one else was there. According
t(y’Turn when the said amount was requested since he did

/not have he borrowed Rs.500/= from one Amila — a nephew
of his to be given to the appellant. In testifying further in
examination-in-chief he had said that after the above
incident again on 12% April 2001 the appellant had asked for
a further sum of Rs. 2000/= as there was going to be a party
on 12% April. At that stage Court had adjourned for lunch.
When his evidence was resumed his position had been that
money was taken on 5% March of last year or the previous
year.

In cross-examination.above witness had contradicted the
evidence given even with regard to the date of the incident.
The evidence given on material points in examination-in-chief
had been clearly contradicted in cross-examination and he
had given different versions. Even as to the date of arrest
of his son (Sumitrasena) over the traffic offence was stated
as” "4 eOR @eed 3 @05cr" Whereas he had gone to the police
station to see him on the 5™ at about 7.30-8.00 in the
morning.- Vide his evidence in cross-examination at page 35
of the brief;

5@ 008800 Bed ©0¢g?

5 @08¢.

Bwd Bod ¢ Bed?
ced 7.30 O 8.00 Do’ ©OE00 Bed.”

With regard to the alleged solicitation on 05.03.2001
which is the subject matter of counts 1 and 2, above witness
had given different versions. The other 2 counts are with
regard to the alleged acceptance of the said amount by the
appellant. The specific stance taken by him with regard to the
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presence of the Constable-Mahinda when : o f{:e] €
which is undoubtedly a material point was e gen dntralg%% 15 ]
by him later in the course of his evidence. It is &vid gnt from the _
learned Magistrate’s judgment that he had ha vﬁlied on ./, #
the evidence of the above witness. Thus necessith\m.g S‘&/ ;
to consider whether said witness’s evidence was coY

examined and properly evaluated by the learned Magistrate.

It has to be stressed here that credibility of prosecution
witnesses should be subject to judicial evaluation in totality
and not isolated scrutiny by the Judge. When witnesses
make inconsistent statements in their evidence either at
one stage of at two stages, the testimony of such witnesses
is unreliable and in the absence of special circumstances,
no conviction can be based on the testimony of such
witnesses. On the other hand one cannot be unmindful of the
proposition that Court cannot mechanically reject the evidence
of any witness. With regard to appreciation of evidence in
criminal cases it would be of importance to quote what Sir
John Woodroffe & Amir Ali had to say in their work on- “ Law
of Evidence- 18™" Edition - Vol. 1 at pg 471:-

“No hard and fast rule can be laid down about apprecia-
tion of evidence. It is after all a question of fact and each
case has to be decided on the facts as they stand in that
particular case. Where a witness makes two inconsis-
tent statements in his evidence with regard to a material
fact and circumstance, the testimony of such a witness
becomes unreliable and unworthy of credence”

Further it is the paramount duty of the Court to
consider entire evidence of a witness brought on record in the
examination-in-chief, cross-examination and re-examina-
tion. In other words Courts must take an overall view of the
evidence of each witness. Careful examination of the evidence
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of M. Sumtlj}pala leads me to the inevitable conclusion that
it lacked -credibility due to the overwhelming contradictions
“-coupled with inconsistent statements made with regard to

Sopgeth - : . .
. HAterial particular in his own evidence.
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Next witness called by the prosecution was Swarnal-
atha- the wife of the above witness Sumathipala. Perusal of
her evidence would make it crystal clear that her evidence in
entirety had been based on hearsay material and admittedly
she was not at the police station on the day in question and/
or even does not claim that she saw the alleged incident. This
is amply established by her evidence in examination-in-chief
itself to the following effect appearing at pg-67 of the brief:-
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Cvrre O® grzSem 0T GEB3s 398823 Oeortmcas 8e¢C acemon
e®i OO @8 grv B8ed D @NEBeO Bed 88 »Hfed

18 BED0. 80 83ed MNP OO Bed mo”

But the learned Magistrate has stated that her evidence
is very vital to corroborate her husband’s evidence which
appears to be an erroneous statement.

The evidence of Swarnalatha pertaining to subsequent
incidents alleged to have taken place on 8/4/2001 and
12/4/2001 too had been considered by the Magistrate as
corroborative material for solicitation and acceptance alleged
to have occurred on 5/3/2001 at the Police Station, which
in my view is also erroneous. Those were incidents alleged to
have occurred after the date of incident given in the charges
namely 05/03/2001.

For the reasons given as above I am inclined to hold
the view that virtual complainant Sumathipala’s evidence
is found to be highly unreliable and unacceptable. It is a
Cardinal principle that unreliable and unacceptable-evidence
cannot be rendered credible, simply because there is some
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corroborative material. In the case at hand as
evidence was totally based on hearsay, andj
Magistrate has grossly erred by accepting the s#

incident subsequent to the date of the alleged offenca 4
about going to the Police Station on 13t April, 2001.

The next witness who testified for the prosecution
was Sumithrasena — (son of the virtual complainant — M.
Sumathipala) who being the person locked up in the Police
cell and the alleged solicitations and acceptance of money
was to refrain from prosecuting him. His evidence appears to
be only with regard to the fact that when he was in the Police
i cell at Thissamaharama Police Station, in his presence his
father (Sumathipala) borrowed the sum of Rs. 500/- from
Amila since he had fallen short of Rs. 500/- for a sum of mon-
ey to be given to mahatthaya (®o=mo). There is absolutely
nothing in his testimony to indicate who this Mahattha-
ya was or the name of the person whom he referred to as
Mahatthaya.

When one considers the evidence of the other prosecution
witness Amila Madusanka — his firm position was that hav-
ing admitted that Sumathipala borrowed a sum of Rs. 500/-
! from him at the Police Station, but failed to disclose the
'3 purpose for which same was borrowed and neither he knew
| nor asked the purpose for which it was borrowed. This is
amply established by the testimony of the above witness in
examination-in-chief (as appearing at page 110 of the brief.)

‘QOBoE Pewsl 8 9dged e®mdE Buc 99 ewlBBed?
¢Blem B 8¢S 10D veees nO8 ¢» esfes. 8w gw Sy, 1500/- =
83Es, Ot 500/- » e OFed Bucy »O8 Oews’ dr. 500/- =
2Cged. 0@wid Hewed IFm 1. 2000/- ecBBens’ gEgH Buecd
508 8000. dev® Buer O® ewdd 4100 veo O ¢» oslers.
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evidence too does not disclose any evidence with regard to
solicitation and acceptance by the Appellant. On the other
hand Amila’s evidence totally contradicts Sumithrasena’s
(complainant’s son’s) evidence with regard to the fact that
Sumathipala revealed the purpose for which the money was
borrowed to wit.- '@»z8med e¢sim.

The prosecution case had been closed with the evidence
of the above witnesses. Perusal of the Magistrate's Court
record reveals that none of the Police witnesses listed as Pw5
{  to Pw8 had been called by the prosecution. Thereafter the
' Appellant had testified and denied the allegations.

At the hearing before this Court amongst other things
it was strenuously urged on behalf of the appellant that
the learned High Court Judge erred in fact and in law by

E not coming to a finding on the allegations contained in the
A submissions of the appellant and that it was illegal for
& him to have considered the evidence pertaining to subsequent
matters that took place on 08.04.2001 and on 12.04.2001
as corroborative material of the solicitation and acceptance
alleged to have taken place on 05.03.2001 at Tissamaharama
Police Station, which is the subject matter of the charges.
The written submissions filed in the High Court has been
tendered to this Court annexed to the petition marked as P6.
In my view this merits careful examination by this Court.

The High Court Judge had concluded that although
the prosecution witnesses had uttered certain statements
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pertaining to solicitations alleged to have t place prior
to the alleged solicitation in the charges, théjlea\ ned Magis-

Witnesses

to give reasons for the above finding. Further it is seen from
the said judgment that the learned High Court Judge’s con-
clusion (as appearing at page 4 of the judgment) had been
that a certain sum of money was solicited and same was ac-
cepted by the appellant. The said portion of the judgment ap-
pearing at page 4 is reproduced below.

‘cos 88w dvmed Bdn ee 8808 cud (D ¢S B
Dol OBemmD 0t5ims0nd MBe® 2 000 w8
220 RES ® wd glcd e ¢Bwibn B8 9 830, 8@
aced g¢e 88wdn 885 widenn g8 DS eosin® enab.

It is seen from the above the learned High Court Judge
has grossly erred by not stating on what items of evidence or
what influenced him to arrive at the said finding. Perusal of
the charges (as per the charge sheet) reveals that in all 1 to
4 counts a specific date of commission of the alleged offence
and a specific amount that was alleged to have been solicited
and accepted were embodied. In each charge the amount was
Rs. 2000/=. As such there has to be clear proof of the
fact that the amount solicited and accepted in relation to
the charges was nothing but the sum of Rs. 2000/=. The
learned High Court Judge's basis appears to be that the
appellant had solicited and accepted certain amount of
money. This in my view is a cardinal error committed by
the learned High Court Judge and same would suffice to
vitiate his judgment. .

Further the learned High Court Judge in the impugned
judgment has totally failed to examine whether the learned
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"-~-§clicztat:0n and acceptance which is the subject matter of

the charges. However it is the sacred duty of this Court to
consider the entire evidence on record in the Magistrate’s
Court.

By the impugned judgment the learned High Court
Judge had dismissed the appellant’s appeal with costs.
Right of appeal is undoubtedly a statutory right available
to an accused-appellant against the conviction entered and
sentence imposed on him. In this regard the pronouncement
of His Lordship Justice Nimal Amaratunga in R. Ananda v.
The Commissioner General to Investigate Allegation of Bribery
or Corruption'” too would lend assistance. Per Amaratunga,
J. at 138

* s I notice that the learned High Court Judge has
dismissed with costs. When a convicted accused’s appeal
is dismissed, Courts do not cast him in costs.”

Thus I conclude that the learned High Court Judge had
erred in casting the appellant in costs

At this juncture it would be appropriate to consid-
er the standard of proof that is required in a case of this
nature. Undoubtedly beyond reasonable doubt’remains as the
standard of proof in criminal cases, In proving a bribery
charge also the same standard of proof is required. It would
be pertinent to quote what does the expression ‘beyond rea-
sonable doubt’ mean? Per John Woordroffe & Amir Ali in their
book on Law of Evidence - (at page 325):
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cqnviptiqn of guilt, it

“For a doubt to stand in the way d
must be a real doubt and a reasogable doubt — a doubt

which after full and fair consideragiork of the evidence,
the judge really, on reasonable groungs, ertains.”

M eeeitibrium,
the decision must be against the party having the bur-
den of persuasion.’ If the mind of the adjudicating tri-
bunal is evenly balanced as to whether the accused is
guilty, it is its duty to acquit. If the evidence adduced by
the prosecution has been so discredited as a result of
Cross-examination or is as manifestly unreliable that no
reasonable tribunal can safely convict on it the
prosecution must fail. The Court cannot be satisfied
beyond reasonable doubt, if there be still open some
reasonable hypothesis compatible with innocence. There
is no emancipation of the mind unless all reasonable
doubts have been eliminated from it. Proof beyond
reasonable doubt does not mean proof beyond the
shadow of doubt. The benefit of doubt, to which the
accused is entitled, is reasonable doubt; the doubt which
rational thinking men will reasonably, honestly and

conscientiously entertain and not the doubt of a timid
mind.”

If the data leaves the mind of the trier }

The trend of authority in Sri Lanka too amply

required in respect

of bribery charges is also nothing but beyond reasonable
doubt.

An examination of the Judgment of the learned High

Court Judge reveals that he had totally failed to evaluate the

evidence on record and to

eéxamine the correctness of the

reasoning of the learned Magistrate which led to the finding
of guilt of the appellant for all counts. Yet it is incumbent
upon this Court to examine whether the inferences drawn




jt) v. Director General,Commission to Investigate Allegations
ribery/ Corruption (Chandra Ekanayake, J.) 165

and {;onc_lu?ic}n arrived upon by the learned Magistrate in
his judgment arg:reasonable, rational and within the ambit
of the law p

er it could be satisfied that prosecution had discharged the
burden of proving the case beyond reasonable doubt. If not
the Appellant is liable to be acquitted of the charges. The
prosecution must stand or fall on its own legs and it can-
not derive any strength from the weakness in the defence,
and when the guilt of the accused is not established beyond
reasonable doubt he is liable to be acquitted as a matter of
right and not as matter of grace or favour.

For the reasons I have stated above it is already
concluded that it was highly unsafe to have acted on
Sumathipala’s evidence. Further the learned Magistrate had
relied on hearsay evidence of witness Swarnalatha and Amila
Madusanka also. In my view the discrepancies in the evidence
of the prosecution witnesses and the contrary positions taken
up by witness Sumathipala in his own evidence with regard
to material particulars as high-lighted above render their
evidence highly unreliable and unworthy of credit, thus
making the prosecution version highly doubtful. This
being a bribery case it would be apt to quote the pronounce-
ment to the following effect in the Indian case of Gurcharan
Singh, v. State of Haryana® which too was an instance where

the accused was charged under Prevention of Corruption Act
(1947):

“Where the material witnesses make inconsistent
statements in their evidence on material particulars,
the evidence of such witnesses becomes unreliable and
unworthy of credence, thus making the prosecution case
highly doubtful.”




