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NANAYAKKARA, J.

The Accused Appellant in this case has been conv1cted and sentenced

under section 23(A)(3) of the Bribery Act ior havmg, ﬂLt]UlI’Ed a-sum-ofomoney- which= == == s

________ S IR !

predicated on two grounds. Firstly the ACLused Appellanl had falle.d {0 ev:nqlam ona

. Lould not have been acqu_lred wnlh any part of his known 1|1L01ne~~rThe-_|udgment,:s__.__

balance of prob'lblllly the sum of Rs.182,292. 33 held by his wife in her Bank Aceounl

‘was not acquired by bribery. Secondly disbelief oflhe au.used appelldnt s testnnony “that
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the monies deposited in a daughter-in-law’s Bank Account by the mother- m 1aw eould s

so deposited in a situation when both mother and L!aughter-m-law had a Jomt account—— ..

The facts are briefly as follows. the aeeuscd Appellant was a member o’r .

the minor staft of the Customs Dt_partment His wife maintained a savings account with

the Bank of Ceylon, Rambukkana and there was depos;t of Rs.182, 292 33 m that account

after set off on hypothetical basis ot the living expenses of the Aecused Appellant In—
deducing this amount all earned income including allowances of the Accused-Appellant '

had been taken into account.

The deposits are not disputed and have been formally led in evidence in a

manner which could be accepted as proot of the fact.

The relevant formal evidence which consisted of the Bank Officer and the
Investigating Officer of the Bribery Department was led before the Accused-appellant
testified on oath as to how his wite's account was credited with the said sum of money

and in a manner totally independent ot his intervention -

Section 23(A) deals with moveable or immovable properly acquisition

indepet ®l Qwn income or receipts and in the alternative  absence of any proot of




- would narrow down the area of determination, to whether the question to. be dete_rmmed

p———— ———
rt,sult could be an engr m. uLdu,UnL mul the perpetuation of an error in consequent

conversion of known income into acyquired property - the scction proceeds to state that .
“until the contrary be proved’ such propeity would be deemed to be the product of bribery
subsection (5) deals with the position of a spousc or child under 18 years of a person

having acquired such property - after a stipulated date-=as not being the real owners 3] N —

the front for the‘suspected person - and that suspected person would be deemed to be the -

owner of the assets in question. e . ' o

of the charge in this case lymg to the credit of tht. wate of lhe Au,used in her savings

account bearing No.5206 in the Bank of Ceylon bmm.h in Rambukkana. Therefore this ——
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that is accrual of the said sum of money in the éavmy; au.oun{ of his \\1fe could be
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explained on any other hypothesis other than his guilt.
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In considering this aspect of the mattery it-is-important to _ascertain-the -

credibility of the Investigating oflicer - [L appears hom examination of his evidence that

not only has’ he faltered in his testimony but he has dIQO hken up conlmdu,tory pmmons -_'_' |

.......... Pe=, =TT e

thus quite apart trom the fact that he has in all candour exprcssed the fact th'u he has not _

fully investigated certain items of evidence but has contented  himself Wllh hearsay
utterances and acted on the strength of the same incorporating the same in his reports to
the Department. One cannot ignore the fact that in the Accumulation ol assets matters
under section 23A(1) of the Bribery Aci - strict compliance with subsection (4) IS

obhg,atory For due compliance with this subscction the Bribery Commissioner has to
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issue show cause notice as to why pr useuulmn should not be wnhheld and this notice is

issued on' the report of the nwcqu;,allun oliu,t:l - IF the. investigation is tlawed and the
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credibility of the nwest]g_;ltm could be l"(‘ulllC(.l even where the explanation submitted by

———

s Accused-Appel N T
the Accused- ppellant is unsatisfactory.  The repercussion a..ould be dlsastn)us as the

umvu.tmn




It is proposed to consider the testimony of the Investigating Officer in
order to Lon'ectly determine lh1s matter. For this purpose this Court-is -inclincd.to

illustrate by way of relevant excerpts of the evidence of the Investagatmb ~Officer_.
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page 43 of the brief disclose the fact that o e S
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This reflects the importance of the _investigation visza-Vi3 the strict - H
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compliance to section 23A(4) by the Bribery Commissioner. - e i
— o~ —The witness further testified to the fact that the mother-of the Accused and ECH |
his wife maintained a separate joint account where the pension-of-the-mother- was __i
deposited. This account was numbered 13971,
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provide an interesting contrast, furthermore:-
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The witness has also provided a very significant answer to an important question - at p

73 of the briel -
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It was the claim of the Atcused-Appellant that the inlerest irom loans given by his father
and received by the mother was deposited with his wite - inher Bank Account number

52006.



An answer by the witness is thought provoking - at p. 79
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the house ot thc Au.usul Appcllant

cultivation he says thus at p. 80 of the brief.”
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According to the wntness he was informed by- the Accused about source-of income - about A

h was verified and tound to be correct also th

had sold certain intended properties - t0 values of Rs.20,000/= and Rs.10, 000!- in 1990 -

f the Accused- Appdhnl 'md worked. abrond and rem-.tted'

owning propeny whic e faCl—ihﬁt the Accused T

that also, the sister-in-law o0

sums of money to the wife of the Accused-Appellant - and deposned in her —account .

bearing No0.5206. -
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The witness has also accepted the fact that the father ‘of the Accused-

Appellant had given moncy on interest and died in May 1993 Two months after the

investigation commenced.

In conclusion, with regard to the testimony of the Investigating Ofticer it

is manifestly clear that he has chosen the path of least resistance, and conducted an

investigation in a haphazard slipshod manncet and in his own words relayed the progress



of his investigations to the Bribery Commission - who in turn predicated a show cause

notice which was responded to by the Accused-appellant -
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This Court is mt.hnt,d to lhc view that no u.llamé LOUld be plac&.d on lhe

T

investigations conducted by the witness AhLV\\rlLkldl‘n'l on the Anonymous pemlon “he

had recsived. with regard to the _Accuscd-Appcllant-.--._.__-_-_'_.—_';:_.;__'_:- e
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The Accused-appellant had lLSllllCd on oath and “detailed” pﬁltlt.lll’ﬂS of the === =
manner in which his wife had credited her savings account with lhf: momcs “that luy"in"‘"“ v, :
deposit - He stated that his mother opened lhlS savm;,s account for the wife- It may well
be that havin}, worked for 22 years the investments t:om the savm;__,s from this long penod_"_‘ o e

of servnce could have filtered back to "Account No0.2206 during. this'one year period-he- e

testified that. money was received from lh(. sah. ot lands - mtcresrhom loans: gs,wen by lw;

father to debtors i.e. borrowers were in turn given y him to hl&. wlic and dc,posned in her

account monies received from his sister-in-law from abroad and even lhc fact that his

wife operated another joint account with his mother - which-included-deposits- from- her

pension. T —— e ———

It is regrettable that the learncd trial Judge has dismissed lightly. the
L‘\'iL]Cl‘lCC given by the Accused-Appeliant without an adequate consideration as to its
merits, although he was subjected to lengthy and tlmrough cross examination which has

failed to bring forth any mater ml contradiction tending to infirmities in his credibility.

Therefore in the context of the particular background of this case, this
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Court is inclined to the view that it would be unsale to permit this conviction and
sentence to be affirmed particularly because lack of proper investigation which has
rendered the report unreliable and inaceuraic - conseguently. tack of due compliance with

Section 23A(4) of the Bribery Act.



the Appeal -is zillowed-and lhe conviction and sentence

A(.Lordm_t,ly,
earned High Court Judge is hemby set '1sule

‘imposed by the |
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